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The Telephone Consumer Protection Act:
Privacy Legislation Gone Awry?
By Paul F. Corcoran, Marc J. Rachman, and David S. Greenberg

T

he Supreme Court’s 2012 decision in Mims v.
Arrow Financial Services LLC1 opened the
floodgates to federal class actions under the
Telephone Consumer Protection Act of 1991
(the TCPA). Although originally enacted to deter
automated telemarketing calls and faxes, the TCPA
has expanded over time to prohibit automated
dialing or text messaging for almost any purpose.
The TCPA is a strict liability statute, allowing for a
penalty of $500 per violation, which can be trebled
for willfulness. The restrictions the TCPA places on
the use of automated dialing equipment are being
used by the plaintiffs’ bar not only to bring multimillion dollar class action suits against telemarketers
for unwanted calls and texts to consumers, but also
to charge all types of businesses with violating the
TCPA for using phone systems “capable” of automatic dialing to call or text both consumers’ cell
phones and advertised cell phone numbers of other
businesses (business-to-business or B2B calls) for
virtually any purpose.
Class action litigation under the TCPA has
swelled into a rising tide, with TCPA class action
cases increasing by 63 percent through most of
2012 according to one study,2 and the number of
TCPA cases in general rising by approximately
70 percent in 20133 and again by over 32 percent
in the first half of 2014.4 Indeed, as one commentator has put it:
The TCPA has become fertile ground for
nuisance lawsuits because class action lawyers
Paul F. Corcoran is a partner in the Litigation Practice
Group of Davis & Gilbert LLP, focusing his practice on complex
commercial litigation matters. Marc J. Rachman is a partner
in the Litigation and Intellectual Property Practice Groups of
the firm, representing clients in complex commercial litigation
focusing on intellectual property. David S. Greenberg is a
senior attorney in the firm’s Litigation Practice Group, where
his practice includes litigating intellectual property claims. The
authors may be contacted at pcorcoran@dglaw.com, mrachman@
dglaw.com, and dgreenberg@dglaw.com, respectively.

are often rewarded with quick settlements,
even in cases without any merit, simply
because litigation uncertainty and the potential financial exposure resulting from a bad
decision are too great a risk for a company
to bear.5
Originally intended to curb intrusive telemarketing activities directed at consumers, the class
action plaintiffs’ bar increasingly uses the TCPA as
a weapon against all manner of businesses, based
on all types of calls. Faced with potentially ruinous consequences of an adverse verdict, defendants
often have little choice but to reach some kind of
settlement. Many of these settlement figures have
been staggering.
Originally intended to curb intrusive
telemarketing activities directed at
consumers, the class action plaintiffs’
bar increasingly uses the TCPA as
a weapon against all manner of
businesses, based on all types of calls.
In September 2013, for example, Bank of
America, N.A. and related entities (collectively,
BOA) agreed to an approximately $32 million
class settlement of a dispute that arose out of
BOA’s calls to wireless phones and text messages
relating to mortgages and credit card debt that had
gone into default.6 The settlement helped BOA
avoid potential liability of over $35 billion. Even
that settlement paled, however, in comparison
with one recently entered by Capital One Bank
(USA) N.A. and related entities (collectively Cap
One). In a settlement that received preliminary
court approval at the end of July 2014, Cap
One agreed to pay approximately $73 million to
resolve claims based on its use (and its agents’ use)
of automatic dialers to connect live agents with
Cap One’s own customers, where many of those

customers received these calls on their wireless
phones.7
Weighed against Congress’s stated concerns
in enacting the TCPA—protecting consumer
privacy—the uses to which the TCPA is put today
approach the nonsensical. In one recent case, for
example, a fan of the Los Angeles Lakers attended a
preseason basketball game at the Staples Center and,
at the prompting of the arena’s scoreboard, texted a
message to be displayed on the board.8 He received
a reply text thanking him for his message. After
texting “STOP” to avoid receiving messages from
the team, he received a confirmation text. He then
used this exchange to file a putative class action
against the team for violating the TCPA. While
the court dismissed that case, the rival Los Angeles
Clippers were not so lucky: the team recently
agreed to an approximately $5 million settlement
of a case based on similar allegations.9
In another illustrative example of how
the TCPA has expanded far beyond
its intended purposes, a putative class
representative has sued Walgreen
Co. for making autodialed calls to its
customers’ cell phones … reminding
them to refill their drug prescriptions.
In another illustrative example of how the TCPA
has expanded far beyond its intended purposes, a
putative class representative has sued Walgreen Co.
for making autodialed calls to its customers’ cell
phones … reminding them to refill their drug prescriptions. The Illinois federal district court, which
had dismissed that case, recently reconsidered its
decision and allowed the claim to proceed.10 The
current reach of the TCPA, and suits such as the
Lakers and Walgreens cases, have prompted numerous entities to actively seek declaratory rulings from
the Federal Communications Commission (FCC).
In one such petition, the Cargo Airline Association
felt it necessary, understandably, to have the FCC
bless its practice of sending package tracking information and status updates to consumers’ wireless
phones.11
A number of factors have contributed to the
explosion of TCPA litigation, including liberal
constructions of the statute by some courts,
the aforementioned Supreme Court decision

allowing for federal jurisdiction over TCPA class
actions, and confusing, sometimes inconsistent
interpretations of the TCPA by the FCC. One
of the major factors in expanding TCPA litigation has been the technological development in
the telecommunications field over the TCPA’s
23 year history. These advances have led to more
widespread use by both consumers and businesses
of devices that are, or can be construed as, covered
by the TCPA.
TCPA Prohibitions on Calls
to Wireless Phones
The TCPA includes numerous prohibitions or
limitations on the use of certain types of equipment in attempting to communicate with the
public. For example, the TCPA bars the use of
artificial or prerecorded voices to deliver messages to residential phone lines without the called
party’s prior express consent. In addition, the
statute’s well-known fax-related provisions—later
enhanced by the Junk Fax Prevention Act of
2005—make it illegal to send unsolicited advertisements to fax machines absent certain conditions.12 The statute also includes restrictions on
the use of automatic dialing equipment to make
any type of call to various types of phone numbers, including cell phones. Specifically, the TCPA
makes it unlawful
to make any call (other than a call made for
emergency purposes or made with the prior
express consent of the called party) using
any automatic telephone dialing system or
an artificial or prerecorded voice—(iii) to
any telephone number assigned to a paging
service, cellular telephone service, specialized
mobile radio service, or other radio common
carrier service, or any service for which the
called party is charged for the call.…13
The statute defines an “automatic telephone dialing system” (ATDS) as “equipment which has
the capacity—(A) to store or produce telephone
numbers to be called, using a random or sequential number generator; and (B) to dial such numbers.”14 The TCPA further empowers the FCC
to promulgate rules and regulations to ensure
that the TCPA’s goals are met, and the FCC has
indeed enacted extensive—but often confusing

and intricate—rules implementing the TCPA,15 as
well as a series of orders and declaratory rulings
interpreting the TCPA and its own rules. Indeed,
even an FCC Commissioner has acknowledged
that it is time for the FCC to provide clarity to
the FCC’s and the courts’ interpretations of the
TCPA.16
Private plaintiffs suing under the TCPA can
recover the greater of their actual damages or $500
in statutory damages—trebled in cases where the
plaintiff can demonstrate willfulness by the defendant. It is this last section, with its provision for damages far in excess of any actual damage the called
party may have suffered, that makes the TCPA such
an attractive mechanism for class action counsel.
The legislative history of the TCPA makes it clear
that Congress’s primary concern in enacting the
statute was increasingly intrusive automated telemarketing directed at individual consumers, particularly
where the calls employed artificial or prerecorded
messages. For example, the Senate Report on the
Act discussed the rise in unsolicited telemarketing
being conducted via automatic dialing, a means
of communication that made unsolicited telemarketing calls—an industry “growing by immense
proportions” —more cost effective.17 Similarly, the
House Report on the TCPA refers to the marked
increase in telemarketing calls, noting that “[u]nrestricted telemarketing … can be an intrusive invasion
of privacy” and “[m]any consumers are outraged [at]
the proliferation of intrusive, nuisance calls to their
homes from telemarketers.”18 Indeed, eight of the
first nine congressional findings that introduce the
final version of the TCPA reference telemarketing
or telemarketers, and the findings repeatedly discuss consumer complaints and individuals’ privacy
rights.19 After over 20 years of technological developments and increasingly aggressive interpretations
of the statute, however, few TCPA litigations today
actually address those concerns.
Developments in Modern
Communications Technology, and
the Proliferation of Wireless Phones,
Have Pushed the TCPA Beyond
Constitutional Limits
The US Constitution allows for content-neutral
restrictions on non-misleading commercial speech
concerning lawful activities only if the restrictions:
(a) serve a substantial governmental interest; and

(b) do not suppress substantially more protected
speech than necessary to advance that interest.20
While the TCPA may have satisfied these standards
23 years ago, it is hard to argue that the statute still
passes constitutional muster.
The scope of the TCPA’s ban on calls to
wireless phones now is only tangentially
related to the statute’s stated purposes,
and the TCPA’s section relating to
calls to wireless phones has become
unconstitutionally overbroad.
A product of its era, the TCPA defines an ATDS
as any device capable of dialing random numbers
or numbers on a list, regardless of whether the capability was used in making a particular call.21 Today,
however, the technology used to place phone calls
has changed dramatically. Every smartphone, every
computer capable of connecting to the Internet
and using an Internet-based phone service, and
every VOIP phone, is a computer, capable of being
programmed like any other computer. Because they
are programmable to randomly or sequentially dial
phone numbers, every one of them thus arguably
qualifies as an ATDS under the text of the statute.
In the modern world of computerized telephone
systems and VOIP calling, the wireless calling
provisions of the language of the TCPA therefore
could be read to ban far more telephone calls than
Congress intended. Indeed, numerous entities have
resorted to petitions to the FCC seeking rulings
that predictive dialers—previously held by the FCC
to constitute an ATDS despite the fact that they do
not actually perform random number generation
and dialing—and other devices that lack the current
ability to carry out random or sequential dialing,
or that employ some degree of human intervention before initiating calls, are not ATDSs under
the Act.22
The scope of the TCPA’s ban on calls to wireless phones now is only tangentially related to the
statute’s stated purposes, and the TCPA’s section
relating to calls to wireless phones has become
unconstitutionally overbroad. When the TCPA was
enacted in 1991, its limitation to calls made using
automatic telephone dialing systems may have
made logical sense, and may have been adequate to
support its constitutionality. Automatic dialing was

then a relatively new technology used primarily for
mass telemarketing activities. Today, however, the
statute’s broad definition of an ATDS encompasses
many, if not most, devices used by ordinary people
to place ordinary calls for all manner of purposes.
Indeed, even an unplanned call placed to a friend’s
mobile phone, or a call made from a modern office
VOIP telephone system to a misdialed number,
would technically violate the statute, because the
equipment has the “capacity” to do what the statute
encompasses, and the caller is making a call without the consent of the recipient. This is not what
Congress intended.
Nor does such a broad restriction on contentneutral speech serve any longer to provide cell
phone users with substantial protection from
any unwanted charges for incoming calls from
the now-ubiquitous automatic telephone dialing
systems. Cell phone use and cell phone service
plans have evolved greatly over the past 20 years.
Under today’s cell phone plans, many cell phone
users incur no unwanted charges for incoming
calls. Indeed, cell phone plans regularly include
“unlimited use,” so that incoming calls subject
the recipient to no additional charges. Even those
plans that are use-based generally involve the
contractual pre-purchase of minutes in amounts
that exceed the minute-needs of the individual
subscribers. Accordingly, there is little monetary
interest supporting the governmental restrictions
which the TCPA places on calls to cell phone
users today.
In addition, wireless phones have proliferated
greatly since the enactment of the TCPA in 1991.
Indeed, wireless phones are ubiquitous today. Not
only do more and more people possess wireless phones—as of January 2014, 90 percent of
American adults had one23—but an increasing
number of Americans use a mobile phone as their
only telephone number.24 Even many businesses
now use wireless numbers as one of their primary
points of contact, publishing their wireless numbers in directories and advertising materials as a
means of contacting the business. It is therefore far
more likely in 2014 that in attempting to reach a
business for any purpose, another business caller
will be required to call them and/or will actually reach them on a wireless phone. TCPA claims
based on this type of B2B call raise still additional
issues.

The Use of the TCPA as a Weapon
against Non-Telemarketing Calls
Placed to Businesses’ Wireless
Phones
Under the TCPA, a called party’s consent to
be called constitutes an affirmative defense to any
claim. As long ago as 1992, the FCC ruled that a
wireless customer’s voluntary release of his or her
cell phone number for use by the caller is consent
under the statute.25 The FCC has reaffirmed this
position a number of times since then.26 When
a wireless phone number has been advertised or
otherwise published as a business number, then,
the business should be deemed to have consented
to receive calls at the number, absent instructions
to the contrary. As the FCC has stated, “Congress
did not expect the TCPA to be a barrier to normal, expected, and desired business communications.”27 Moreover, as one court recently said,
“distributing one’s telephone number is an invitation to be called … .”28 Yet at least one court has
allowed a claim based on calls made to business
phone numbers, though it is unclear if the phone
number in that case was an advertised or publicized number.29
When a wireless phone number
has been advertised or otherwise
published as a business number, then,
the business should be deemed to
have consented to receive calls at the
number, absent instructions to the
contrary.
Additionally, the advertising of a business
cell phone number raises constitutionality issues
regarding the permissible restraint of commercial
speech similar to those discussed above. Plaintiffs
frequently invoke the governmental interest in
protecting “consumer privacy” in support of the
constitutionality of the TCPA. But the government simply has no legitimate interest in protecting business cell phones from invited calls.
There is no legitimate governmental interest in
protecting the privacy interests of a business that
invites calls to its cell phone number by publishing
that number as a means of contacting the business. B2B calls made to published phone numbers should thus be excluded from the TCPA’s

purview. If they are not, the TCPA would be
unconstitutionally overbroad, restraining commercial speech without advancing a legitimate
governmental interest.
The application of the TCPA to B2B calls also
presents constitutional issues of vagueness. It is not
clear from the face of the TCPA that B2B calls
are covered, and the FTC’s express exemption of
B2B calls from parallel FTC telemarketing regulations could lead a reasonable person to think they
are not.
As an initial matter, the act bears the name
“Telephone Consumer Protection Act,” and the
ordinary connotation of that term refers to natural
persons who are consumers of goods and services,
not businesses that provide those goods or services. In addition, after prohibiting autodialed calls
to “any number assigned to a paging service, cellular telephone service, specialized mobile radio
service, or other radio common carrier service,”
the TCPA provides a “catch-all” provision—
reflecting the intent behind this section of the
TCPA—that proscribes any autodialed call where
“the called party is charged for the call.” Indeed,
the TCPA authorizes the FCC to create exemptions for “calls to a telephone number assigned to
a cellular telephone service that are not charged
to the called party,” subject to conditions necessary to preserve “the privacy rights this section is
intended to protect.”30 In the case of B2B calls
made to a business cell phone, however, such calls
do not truly implicate those privacy rights, and it
is unclear whether such calls were intended to fall
under the statute’s provisions. Indeed, the “called
party” for such a call—an individual employee
answering his or her business cell phone, the bill
for which is paid by the b usiness—is not being
charged for the call.
Moreover, the TCPA sets forth a specific type of
autodialed calls to businesses that are prohibited—
those that result in “two or more telephone lines
of a multi-line business [being] engaged simultaneously.”31 To a person of ordinary intelligence, that
limited inclusion of business calls is consistent with
the general exclusion of B2B calls from the reach
of the TCPA’s coverage.
Further still, the TCPA mandates that in
implementing the TCPA, the FCC “shall consider prescribing regulations to allow businesses
to avoid receiving calls made using an artificial or

prerecorded voice to which they have not given
their prior express consent.…”32 Here again, the
statutory language suggests that businesses are
not otherwise covered by the statute. Given these
express references to businesses in the later sections
of the statute, whether business mobile phones are
covered by the general prohibition on autodialing
wireless phones has been left unclear to persons of
ordinary intelligence. The statute thus fails to put
business owners on adequate notice as to whether
they could be in violation of its terms for calling a
phone registered to a business.
Confusion in the business community
about the applicability of the TCPA to
wireless B2B calls is only compounded
by the seemingly parallel provisions
of the FTC’s regulations protecting
consumers from abusive calls from
telemarketers.
Confusion in the business community about
the applicability of the TCPA to wireless B2B
calls is only compounded by the seemingly parallel provisions of the FTC’s regulations protecting
consumers from abusive calls from telemarketers. The FTC’s regulations implementing the
Telemarketing and Consumer Fraud and Abuse
Prevention Act33 prohibit abusive, annoying or
deceptive telephone calls to consumers by telemarketers, and they explicitly exempt B2B calls
from the coverage of the regulations.34 The business community naturally would assume a similar
exemption exists under the vague language of
the FCC regulations addressing the same telemarketing activities. The FCC itself has compounded this confusion in an order setting forth
its most recent amended TCPA regulations. In
that order, the FCC placed heavy emphasis on
“maximiz[ing] consistency with the Federal Trade
Commission’s (FTC) analogous Telemarketing
Sales Rule (TSR). …”35
Conclusion
TCPA litigation has strayed very far afield from
Congress’s vision of the TCPA when it came into
being in 1991. The landscape of the telecommunications industry has changed significantly since
Congress passed the TCPA, and the statute is now

being used in many cases, not to defend consumer
privacy from intrusive telemarketing, but to attack
normal communication activities that Congress
was simply not contemplating. As a result of these
factors, the TCPA has morphed from a consumer
protection measure to a class action cash cow, and
a sword of Damocles for all kinds of businesses,
one that—absent some kind of intervention by
Congress, the FCC, or the courts—pushes constitutional limits and shows no signs of slowing down.
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